ELIZABETH FIRE PROTECTION DISTRICT
BOARD OF DIRECTORS MEETING
AGENDA
January 14, 2020

1. Callto Order

2. Roll Call

3. Pledge of Allegiance

4. Public Comment

5. Visitors: HR Consulting presentation
6. Additions/Deletions to Agenda

7. Approval of Minutes

8. Treasurer’s Report
e Ratify Financial Reports for December 2019
e Bank Signature card designee

9. Staff Report

10.Legal Report
11.0Id Business

e FPPA non-binding resolution to change pension plans and authorization
signature

12.New Business
e Personnel resolution #20-01-01
e Designation posting/meeting location #20-01-02
e Election Resolution for the 2020 regular Board election #20-01-03
o DEO appointee to Maria Cannata
e Consideration of resolution to increase Employee contributions to FPPA
retirement accounts by 1% #20-01-04
e EMS Resolution #00-08-05 discussion
e Position Description

13. Executive Session “if needed”

14. Adjournment
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Audit Process Review

Human Resources Review Team

CPS HR Consulting (“CPS HR”) conducted an on-site review of Personnel Records, including Form I-
9’s for Elizabeth Fire Protection District (“EFPD” or “District”). Additionally, CPS HR reviewed
current job descriptions to confirm whether proper justification existed under FLSA for those
classified as exempt and an interview-style FLSA review. The team members completing this scope
of work consisted of Deanna Heyn and Don Ronyak.

Background

This report summarizes the results of the Human Resources process review for the Elizabeth Fire
Protection District.

The information included in this report is based on:

B Elizabeth Fire Protection District website

Audit Questionnaire and On-site Interviews

Access to physical files and -9 Forms

Job Descriptions

New Recruit Application Procedure Flowchart

Employee Listing

Email correspondences with Sarah Fischer (Human Resources Manager)

Outline of the on-site audit process

1. OnJune 12, 2019, CPS HR submitted a proposal to the EFPD for a review of its Human
Resources processes and best practice recommendations.

2. On August 20, 2019, CPS HR met with the EFPD to discuss the scope of the audit.

3. On August 29, 2019, we confirmed that in addition to the agreed upon Federal Merit
Principals, we would also complete an audit of personnel files, review of job descriptions
for classification of exempt vs. non-exempt, and FLSA review.

4. On October 11, 2019, Deanna Heyn visited on site and we confirmed the date of our on-
site audit to be conducted on November 1, 2019.

5. On November 1, 2019, the on-site audit of Personnel Records, including I-9 forms was
completed.

6. On November 13, 2019, CPS HR requested current job descriptions and any written
policies or procedures regarding time-keeping practices.

7. On November 25, 2019, Draft Supplemental Audit Report was delivered.
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8. On December 4, 2019, the on-site interview was conducted to complete the FLSA review
portion of the overall audit.
9. OnlJanuary 6, 2020, the final draft Supplemental On-Site Audit Report was delivered.

Overview of the Elizabeth Fire Protection District

The Elizabeth Fire Department was established in 1947 after the fire at Jones Motor Company
which threatened the entire east end of town. The department was formed as on all-volunteer
organization made up of community members and business owners utilizing donated equipment
and apparatus to provide fire suppression services to the Elizabeth area. As the Community grew
and evolved, the demands of the fire department increased, the organization expanded its services
and it was no longer possible to fund the department by donations. Citizens voted to organize a
special district would provide the much-needed funding through property tax revenue. In 1977,
the fire department became a tax based special district called The Elizabeth Fire Protection District
(EFPD). Eventually, the demands surpassed the capabilities of an all-volunteer agency, therefore
paid firefighters and Emergency Medical Technicians were added.

Presently, the department consists of fifty-four (54) career, reserve and volunteer members
providing numerous services to the community including public education, fire prevention, fire
suppression, hazardous materials mitigation, emergency medical services, and numerous public
assists. The average response time is less than seven (7) minutes after receiving the 911 phone call.

The EFPD is governed by a five (5) member board who is responsible to the citizens of the district.
“The District is organized in a traditional fire services manner using nationally recognized principles
in span of control. While National Incident Management System (NIMS) and Incident Command
Systems (IC) are used during emergency situations, day to day operations utilize the organizational
structure graphically identified under leadership and organization.”
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Report of Findings

Audit Area 1: Personnel Records

Background

Below is a summary description of the associated laws impacting recordkeeping and personnel
records.

Access to Personnel Records: In Colorado, public employees have access to their records, with
some exceptions, under Colorado’s open records law. Generally, employees have the right to
inspect and make copies of their personnel records. Confidential medical and investigation records
are excluded.

B Impact: All medical information must be maintained in confidential, separate medical files.
All investigation records must be maintained in confidential, separate investigation files. All
other confidential records must be maintained in confidential, separate files.

Title VII: Race, Color, Gender, National Origin and Religion — Employers with 15 or more employees
are prohibited from refusing to hire, firing or otherwise discriminating against any individual
because of race, color, sex, national origin or religion. Also prohibited is unwelcome harassment
based on protected categories and retaliation against employees who report or oppose
unwelcome harassment. Colorado Anti-Discrimination Act. Colorado law also prohibits
discrimination in employment on the basis of race, color, national origin, ancestry, sex, creed,
religion and age 40 and older and disability. Colorado law also prohibits discrimination and
harassment based on one’s marriage to a co-worker (with exceptions), sexual orientation and
gender identity (including transgender status).

B Impact: It is best practice to ensure the official personnel file (which typically can be
accessed by supervisors and those in management positions who also make hire,
disciplinary and fire decisions) does not contain information about an employee’s status in
any the above protected categories. Instead, this type of data should be kept in a separate
file marked “Confidential.”

Under the Age Discrimination in Employment Act (ADEA), employers with 20 or more employees
are prohibited from discrimination, harassment, or retaliation toward any person because he or
she is age 40 or older.

B Impact: It is best practice to ensure the official personnel file does not contain information
about the employee’s age. Instead, this type of data should be kept in a separate file marked
“Confidential.”

The Americans with Disabilities Act makes it unlawful for an employer with 15 or more employees
to discriminate against a qualified individual with a disability.
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B Impact: It is best practice to ensure the official personnel file does not contain medical or
health information about the employee, including temporary modified duty information,
FMLA or leave information, or any information collected during an ADA analysis. Instead,
this type of information should be kept in a separate confidential file, often labeled a
“Confidential Medical” or “Confidential Health.”

The Health Insurance Portability & Accountability Act (HIPAA) of 1996 requires that employers
who are considered covered entities, restrict access to Protected Health Information (PHI). PHI is
individually identifiable medical information maintained or transmitted by a covered entity.
Employee benefits enroliment information can also be considered PHI. HIPAA demands security
and privacy of PHI. Employers may obtain PHI for work-related purposes, e.g., accommodation
requests, benefits enrollment, and can require an employee to provide a release permitting an
employer’s access to medical necessary information.

B Impact: It is a legal requirement that PHI not be kept in the official personnel file where
access can extend to individuals that should be restricted from seeing such information.
Instead, PHI should be kept in a separate confidential file, often labeled a “Confidential
Medical” or “Confidential Health.”

The Pregnancy Discrimination Act (PDA) prohibits discrimination on the basis of pregnancy,
childbirth or related medical conditions.

B Impact: It is best practice to ensure the official personnel file does not contain medical
information about an employee, including FMLA or leave of absence related to pregnancy
or any other medical condition. Instead, this type of information should be kept in a
separate confidential file, often labeled a “Confidential Medical” or “Confidential Health.”

State Workers’ Compensation Law — Nearly every employer in Colorado must provide workers’
compensation coverage. State workers’ compensation law does not guarantee a leave of absence
or reinstatement to one’s job, but an employer cannot retaliate against a person for filing a claim
for benefits.

B Impact: It is best practice to ensure the official personnel file does not contain information
related to the filing of a workers’ compensation claim, or any related records, such as
medical records, temporary restrictions or accommodation, etc. Instead, this type of
information should be kept in a separate confidential file specific to the employee, often
labeled “Workers’ Compensation.”

There are numerous other laws that relate to personnel record keeping, however, the above
impact statements and record keeping recommendations cover the important filing considerations
of these other laws.
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Process Review:

The first part of the on-site audit was completion of a questionnaire, interview style, with Sarah
Fischer, HR/Payroll Manager and Kara Gerczynski, Division Chief.

This audit focused on active employees of the District. The District provided roster of names, 57 in
all. Upon further review and discussion with HR/Payroll Manager, it was determined that this
roster included full-time employees (19 individuals), part-time employees (12 individuals), those
on stipend (4 individuals), reserves/volunteers (21 individuals) and one terminated reserve. To
initiate the audit, this roster was reviewed and compared against the Personnel files located in the
HR/Payroll Manager’s office. While a random sample size of 30% of the files were selected for
close review and audit, upon close inspection of the first four Personnel files, and summary
inspection of the remainder, a clear pattern arose demonstrating enough data to document
findings and to make recommendations.

l. On-site Interview
During the on-site interview, including completion of the Audit Topics Questionnaire
(Exhibit A), we found:

B Each employer may have its own unique employment record maintenance
practices. Personnel records can be maintained in paper form, scanned, or
completed and maintained electronically. Generally, the District maintains/stores
documents in paper form and not electronically. Those documents are stored in
locked cabinets in a locked office, which meets general security standards.

B Each employer should have a records retention policy. The District does have a
formal records retention policy, which is a requirement and best practice. This
scope of this audit was not comprehensive in nature to determine if the policy is
compliant or being followed.

B Each employer should have a policy regarding employee access to personnel files.
The District originally reported that it does not currently have a policy in place, but
upon further review of their Member Handbook, they do have a section on “I
Personnel and Confidential Records.” It does provide for access by employees that
may go above and beyond what is required and that should be revisited. The
Member Handbook also has a policy on “Medical Records,” and “Personnel
Records.” These three policies should be reviewed for consistency, duplication and
legality.

B While this was not a HIPAA compliance audit, we noted that the District did report
having a HIPAA Officer. The District also has a policy addressing PHI (Section 2, T. -
Confidentiality of Protected Health Information). However, there was no record to
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demonstrate that required training has been provided to authorized users on how
to properly use and protect PHI. Additionally, there is no record that training has
occurred around the importance of confidentiality of personnel records in general.
B During the interview, it was described that there is one main personnel file for each
employee where most all employee personnel records are kept. The District also
described that that they keep a separate a confidential file for certain types of
records. However, the following types of records were described as being kept in
the main personnel file, while they should be kept separately in confidential file(s):
o Records containing social security numbers and/or birth dates, such as the
W-4 form
o Pre-employment documents
o Some medical documents, including drug tests and potentially documents
related to physicals or fitness tests.

Physical Audit
When comparing the roster of names against physical files, there was one individual on the
roster that did not have a file. He was later identified at terminated. Additionally, there
were two files found, while the names were not on the roster. These two employees were
identified as not active and thus not listed on the active roster. There was also one
additional file found for an individual not on the roster, later identified as a “stipend”
individual.

Generally, the files were found to be organized and easy to locate in the filing cabinet. Files
were separate (in location and by color) for categories of full-time, part-time, stipend and
reserves/volunteers. For the most part (except as noted in the above paragraph) the files
we expected to find, were located and filed correctly. The files also had appropriate
physical security in that the cabinet could be locked and the office could be locked with
limited and appropriate distribution of the keys.

Four files were closely reviewed and audited, and the specific findings (those things needing
correction) were reported in detail in the Comprehensive report, but included the following
types of corrections needed:
e Removal of Social Security number and/or birth date and/or personal bank
information (direct deposit) from main personnel file into a Confidential File.
e Removal of I-9 Form from main personnel file into an I-9 Notebook/File.
e Removal of documents containing medical information from the main personnel
file into a Confidential Medical File.
e Removal of benefits enrollment information from main personnel file into
Confidential Medical File.
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e Removal of documents containing information about military status and
religious affiliation from main personnel file and into a Confidential File

e Removal of pre-employment documents, such as interview questions and notes
and pre-employment testing information into a Confidential and/or
Recruitment/Pre-Employment File.

e Some documents were misfiled in incorrect sections of the main personnel file,
such as the Oath of Office form, certifications, failed to meet points memo,
notice to transition, and exposure form.

Recommendations — Audit Area 1

The District should consider and/or implement the following recommendations. We can meet to
answer questions, clarify and suggest processes and guidelines to assist.

1. Access to Personnel Files

The District should review their current policy (Section 2.1. - Personnel and Confidential
Policy) for relevance to current practices, to incorporate best practices and to confirm
it is compliant with necessary laws and regulations. The Member Handbook also has a
policy on Public Records, including “Medical Records,” and “Personnel Records”
(Section 3.T). These three policies should be reviewed for consistency, duplication and
compliance.

In establishing a procedure for personnel file access, best practice is to allow only those
people who have a legitimate business need to access individual employee personnel
files. This helps protect employees’ privacy and limits opportunities for inappropriate
documents to be included in the files. A personnel file review sign-in sheet should also
be created as files are reviewed indicating the name of the individual reviewing the file,
date, and reason for the review.

It is best practice for a designated HR representative and the individual employee to
view the employer’s personnel file about the employee together. Managers should
have access to information that is necessary for them to perform their jobs. If an
employee’s manager or a hiring manager wishes to view something in a file, an HR
representative can evaluate if it is appropriate to let the manager access the complete
file.

2. Applicant / Pre-Employment File Separate from Personnel File

An employee’s Application for Employment (with social security number redacted if
applicable) and resume should be kept in the Personnel File. Beyond this, confidential
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pre-employment documents, such as drug tests or medical examinations, should be
kept in a separate file from the Personnel File.

Additionally, the District should keep comprehensive recruitment files for all positions.
These files would include applications and resumes for all applicants, interview
guestions and notes, assessment center documents, test documents, and any other
documents supporting your recruitment process. Your records retention policy should
dictate how long these files are kept before they are purged.

3. Medical Records Separate from Personnel File

Medical records must be kept separate from individual employee personnel files. That
includes pre-employment records, personal injury or illness records related to leave of
absence, FMLA or ADA requirements, or similar. All medical examinations and inquiries
must be collected and maintained on separate forms and must be treated as
confidential medical records.

4. Workers’ Compensation Incident/Accident Reports Separate from Personnel File

First Report of Injury forms and follow up documents related to state Workers’
Compensation regulation must be treated as confidential medical records. Best practice
would be to create a separate file for each reported incident, catalogued by last name,
first name and resulting claim number. In the event a case is investigated or re-opened,
the records are readily available and not mixed in with other personal employee
information.

5. Employee Benefits Forms and Elections Separate from Personnel File

It is recommended that a separate and confidential employee benefits file be kept for
all employees that are eligible for employer benefits, whether those benefits be
medical, retirement related or other supplemental employee benefits. This would
include new hire benefit elections, change of status open enrollment, payroll
deductions, and the like. These types of documents could be kept in a common
confidential medical file, with separate sections.

6. Employee Emergency Contact Information Separate from Personnel File
Best practice is to keep employee emergency contact information in a separate file. This
allows the employer easy, quick access. Since these information sheets may contain

personal information, access should be limited. An example may be your “Death
Notification Form.”
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7. Investigation Records Separate from Personnel File

Because of the confidential nature of investigations, best practice is to keep all related
documentation together in one file and separate from the individual employee
personnel file. Typically, you would label the file “Confidential Investigation File” with
the employee’s name (typically the respondent) and the date the investigation was
final.

Any resulting disciplinary action or other employment action taken should be kept in
both the investigation file with originals included in the employee’s main Personnel File.
Examples may be disciplinary letters or termination decisions.

8. Self-ldentification and Veterans Status Documents Separate from Personnel File

Federal government contractors are required to collect data regarding sex, race, and
veteran status for affirmative action purposes. These forms should be maintained
separately from the individual employee personnel files to reduce a potential source of
perceived bias.

9. Other Documents with Confidential information kept Separate from Personnel File

Other documents that contain confidential information such as social security number,
birth dates, family member’s confidential information, bank account information and
the like, should either be kept in a separate confidential file, or redacted from the forms
if kept in the Personnel File. As you create or use existing forms, consider whether such
confidential information is absolutely necessary on a form, and remove whenever
possible.

10. Records Retention

Your policy should be reviewed for legal compliance and annual purging of records
should be conducted. We recommend that documents are labeled with “purge by
dates” and choosing one day a year to purge files, such as April 15, tax-day. Make sure
that files are appropriately disposed of by, in most cases, shredding.
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Audit Area 2: Form |I-9 Compliance

Background

Form I-9 Overview

The Immigration Reform and Control Act requires employers to verify the identity and employment
eligibility of their employees and creates criminal and civil sanctions for employment related
violations. The 1-9 form is designated to verify the identity and employment eligibility of all
individuals hired in the United States after November 6, 1986.

e Employers are required by law to maintain for inspection original Forms I-9 for all current
employees.

e Inthe case of former employees, retention of Forms I-9 are required for a period of at least
three years from the date of hire or for one year after the employee is no longer employed,
whichever is longer.

e Forms not falling in the above two categories should be purged.

Completing the I-9

Form I-9 is divided into three sections. Section 1 of Form I-9 must be completed and signed by the
employee’s first day of work for pay. Section 2 must be completed and signed by the employer
within three days after the hire date.

The regulations define “time of hire” as the date on which the employee begins to provide
services for the employer for salary or other remuneration. If the person is going to be employed

for fewer than three days, the employer must complete the Form I-9 by the first day of work.

An employer may have the employee complete Form |-9 earlier than an employee’s first day of
work, as long employment has been offered and accepted by the employee.

Process Review

The first part of our on-site audit was completion of a questionnaire, interview style, with Sarah
Fischer, HR/Payroll Manager and Kara Gerczynski, Division Chief.

To initiate the audit, an active employee roster, as provided by the District, was reviewed and
compared against the 1-9 forms on file. A random sample size of 30% of the I-9s on file were
reviewed and audited. The |-9 forms were then reviewed for completion, accuracy, and
consistency in comparison to established |-9 standards.
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On-site Interview
During the on-site interview we found:

I-9 Forms are kept in hard copy and separate from the main personnel file

The District does not have an administrative file for I-9 compliance

The District reported completing one 1-9 audit but did know the date of that audit
or have any report of audit findings

We discussed in detail the various categories of employees, volunteers and others,
generally described as: 1) Applicants, 2) Candidates, 3) Probation, 4)
Reserves/Stipends, 5) Part-Time and Full-Time. In the interview stage, it was unclear
at what point time in time 1-9 forms are collected and/or should be collected when
considering the varies categories of employees.

Physical Audit
During the physical audit portion of our on-site visit, the -9 audit discovered a consistent
collection of the 1-9 form for new hires which included a systematic collection of
photocopied supporting documentation, such as driver’s license and social security card.
The I-9 documentation appeared on the prescribed form and kept in a separate binder.
Additional findings included the following:

There were no findings of any unauthorized worker within the sample audited.

In two instances, multiple -9 forms were collected and stored in two different
locations. One form was stored in the personnel file and a second form was stored
in a separate -9 file.

For three employees, list A, B, and C items were collected as supporting
documentation.

Handwritten notes beyond the required data fields were identified on at least one
I-9 form.

Certification of first day of employment not completed on several of the audited I-
9 forms.

Two |-9 forms identified as active employees but were not listed on the active roster
presented during the audit.

Recommendations — Audit Area 2

1.

I-9s should be maintained in a separate file, not in the individual’s main personnel file. This
allows easy access should Immigration and Customs Enforcement, the Department of
Labor, or the Office of Federal Contract Compliance Programs wish to review the forms. A
separate file also avoids having confidential information, such as birthdate and social
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security number in the file, and the appearance of discrimination on the basis of national
origin. The District may find it useful to store paper Form I-9’s in four separate binders.

o Binder one: Form I|-9s for current employees with photocopies of 1-9 documentation
attached, stored alphabetically. Photocopies of 1-9 documentation is the current
practice of the EFPD and recommended to be maintained.

o Bindertwo: Form I-9s for former employees that are still required to be retained, stored
chronologically by destruction date.

o Binder three: Form I-9s that require employer attention (like those for employees with
expiring work authorization), stored alphabetically. Note: Of the I-9s that were audited
none required this additional EFPD review.

o Binder four: I-9 policies and procedures. A copy of EFPD most recent I-9 audit can also
be stored in this binder.

Become familiar with List A, B, and C documents and only maintain those required by the I-
9 process. For example, if a valid US Passport is provided as a list A item by an employee
then no other list B and/or C item is needed. The review and collection of additional
documentation beyond what is required should be discontinued.

Best practice is to make the Form I-9 instructions available to the employee and then
must provide a copy of the Lists of Acceptable Documents. The employer cannot dictate
which document or a combination of documents it prefers.

The employee may choose to present any document(s) that satisfy the I-9s legal
requirements. The employer must note on Section 2 of I-9 the document title, issuing
authority, document identification number, and expiration date of the document, if
applicable, on which the employer is relying to verify identity and work authorization.

The employee is required to provide a document or a combination of documents that
establish both identity and employment authorization. All documents presented for I-9
purposes must be unexpired when they are presented.

The District should determine with clarity defined “hire” dates for each employee. As
movement from applicant, to candidate, to volunteer status, to reservists, to paid
employee, EFPD should make clear and be consistent as to when an employee is hired for
salary or other remuneration. This is necessary to ensure timely completion of the
required I-9 is within the regulated time period.

The District should prepare a computer printout of all employees hired after November 6,
1986, who are either still employed or terminated and still within the retention
requirements. This comprehensive list will allow the District to determine which
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Audit Area 3: Job Description Review

Background

Section 13(a)(1) of the Fair Labor Standards Act (FLSA), provides an exemption from the Act’s
minimum wage and overtime requirements for any employee employed in a bona fide executive,
administrative, or professional capacity.

Three requirements that generally must be met for an employer to show that an employee is
exempt include the following:

1. The employee is paid at least $684 a week. (Effective 1.1.2020 the new effective rate
is scheduled to change from the current $455 to 5684 a week.)
2. The employee is paid a fixed salary and not hourly. Paying an employee on a salary

basis means that the employee receives a predetermined amount each pay period,
regardless of the quality of the work performed or the actual number of hours
worked.

3. The employee performs certain exempt duties. Employers may classify an employee
as exempt if the employee performs certain exempt level duties. One important factor
in this analysis involves the review of the employee’s primary duties. Primary duties
are what generally drives the position, or the most important duties that the
employee performs.

It is the employer’s responsibility to prove that each employee claimed as exempt meets
exemption requirements. For the purposes of this review, and the job descriptions presented for
examination, the two relevant exemption categories for EFPD fall into either the bona fide
executive or bona fide administrative capacities.

In conducting this review, it is important to note that a job title alone is insufficient to establish
the exempt status of an employee. The exempt or nonexempt status of any employee must be
determined on the basis of whether the employee’s salary and duties meet the requirements of
the regulations.

Executive Exemption

The term “employee employed in a bona fide executive capacity” shall mean any employee:
e Compensated on a salary basis at a rate of not less than $S684 per week, exclusive of
board, lodging, or other facilities;
e Whose primary duty is management of the enterprise in which the employee is employed
or of a customarily recognized department or subdivision thereof;
e Who customarily and regularly directs the work of two or more other employees; and
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e Who has the authority to hire or fire other employees or whose suggestions and
recommendations as to the hiring, firing, advancement, promotion or any other change of
status of other employees are given particular weight.

29 C.F.R 541.100.

Administrative Exemption

The term “employee employed in a bona fide administrative capacity” shall mean any employee:

e Compensated on a salary or fee basis at a rate of not less than $684 per week, exclusive of
board, lodging, or other facilities;

e Whose primary duty is the performance of office or non-manual work directly related to
the management or general business operations of the employer or the employer’s
customers; and

e Whose primary duty includes the exercise of discretion and independent judgment with
respect to matters of significance.

29 C.F.R. 541.200

Police Officers, Fire Fighters and Other First Responders

29 C.F.R. 541.3 provides that police officers, detectives, deputy sheriffs, state troopers, highway
patrol officers, investigators, inspectors, correctional officers, parole or probation officers, park
rangers, fire fighters, paramedics, emergency medical technicians, ambulance personnel, rescue
workers, hazardous materials workers and similar employees (“first responders”) who perform
work such as preventing, controlling or extinguishing fires of any type; rescuing fire, crime or
accident victims; preventing or detecting crimes; conducting investigations or inspections for
violations of law; performing surveillance; pursuing, restraining and apprehending suspects;
detaining or supervising suspected and convicted criminals, including those on probation or
parole; interviewing witnesses; interrogating and fingerprinting suspects; preparing investigative
reports; and other similar work are not exempt under Section 13(a)(1) or the regulations and thus
are protected by the minimum wage and overtime provisions of the FLSA.

First responders generally do not qualify as exempt executives because their primary duty is not
management. They are not exempt administrative employees because their primary duty is not
the performance of office or non-manual work directly related to the management or general
business operations of the employer or the employer’s customers. Similarly, they are not exempt
learned professionals because their primary duty is not the performance of work requiring
knowledge of an advanced type in a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction. Although some first responders have
college degrees, a specialized academic degree is not a standard prerequisite for employment.
Source: Fact Sheet #17J: First Responders and the Part 541 Exemptions Under the Fair Labor
Standards Act (FLSA)
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Findings

Firefighter

B Non-exempt

“Fire protection personnel include firefighters, paramedics, emergency medical technicians,
rescue workers, ambulance personnel, or hazardous materials workers who:
1. are trained in fire suppression;
2. have the legal authority and responsibility to engage in fire suppression;
3. are employed by a fire department of a municipality, county, fire district, or State; and
4. are engaged in the prevention, control and extinguishment of fires or response to
emergency situations where life, property, or the environment is at risk. There is no limit on
the amount of nonexempt work that an employee employed in fire protection activities may
perform.”
Source: DOL Wage and Hour Fact Sheet #8, Date: 3.11

Part-time Firefighter
B Non-Exempt

“Fire protection personnel include firefighters, paramedics, emergency medical technicians,
rescue workers, ambulance personnel, or hazardous materials workers who:
1. are trained in fire suppression;
2. have the legal authority and responsibility to engage in fire suppression;
3. are employed by a fire department of a municipality, county, fire district, or State; and
4. are engaged in the prevention, control and extinguishment of fires or response to
emergency situations where life, property, or the environment is at risk. There is no limit on
the amount of nonexempt work that an employee employed in fire protection activities may
perform.”
Source: DOL Wage and Hour Fact Sheet #8, Date: 3.11

Part-time Paramedic
B Non-Exempt

“Fire protection personnel include firefighters, paramedics, emergency medical technicians,
rescue workers, ambulance personnel, or hazardous materials workers who:
1. are trained in fire suppression;
2. have the legal authority and responsibility to engage in fire suppression;
3. are employed by a fire department of a municipality, county, fire district, or State; and
4. are engaged in the prevention, control and extinguishment of fires or response to
emergency situations where life, property, or the environment is at risk. There is no limit on
the amount of nonexempt work that an employee employed in fire protection activities may
perform.”

Page | 17



Elizabeth Fire Protection District
Exec Summary: Supplemental On-Site Audit Report — Jan 6, 2020

Source: DOL Wage and Hour Fact Sheet #8, Date: 3.11

Lieutenant
B Non-Exempt

“Fire protection personnel include firefighters, paramedics, emergency medical technicians,
rescue workers, ambulance personnel, or hazardous materials workers who:
1. are trained in fire suppression;
2. have the legal authority and responsibility to engage in fire suppression;
3. are employed by a fire department of a municipality, county, fire district, or State; and
4. are engaged in the prevention, control and extinguishment of fires or response to
emergency situations where life, property, or the environment is at risk. There is no limit on
the amount of nonexempt work that an employee employed in fire protection activities may
perform.”
Source: DOL Wage and Hour Fact Sheet #8, Date: 3.11

Division Chief of Operations
B Exempt

Executive Exemption:

To qualify for the executive employee exemption, all of the following tests must be met:

o The employee must be compensated on a salary basis (as defined in the regulations) at a rate
not less than $S684 per week;

o The employee’s primary duty must be managing the enterprise, or managing a customarily
recognized department or subdivision of the enterprise;

o The employee must customarily and regularly direct the work of at least two or more other
full-time employees or their equivalent; and

o The employee must have the authority to hire or fire other employees, or the employee’s
suggestions and recommendations as to the hiring, firing, advancement, promotion or any
other change of status of other employees must be given particular weight.

Fire Chief
B Exempt

Executive Exemption

To qualify for the executive employee exemption, all of the following tests must be met:

o The employee must be compensated on a salary basis (as defined in the regulations) at a rate
not less than $S684 per week;

o The employee’s primary duty must be managing the enterprise, or managing a customarily
recognized department or subdivision of the enterprise;

o The employee must customarily and regularly direct the work of at least two or more other
full-time employees or their equivalent; and
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o The employee must have the authority to hire or fire other employees, or the employee’s
suggestions and recommendations as to the hiring, firing, advancement, promotion or any
other change of status of other employees must be given particular weight.

EMS Coordinator
B Exempt

Administrative Exemption:

To qualify for the administrative employee exemption, all of the following tests must be met:

o The employee must be compensated on a salary or fee basis (as defined in the regulations) at
a rate not less than $684 per week;

o The employee’s primary duty must be the performance of office or non-manual work directly
related to the management or general business operations of the employer or the employer’s
customers; and

o The employee’s primary duty includes the exercise of discretion and independent judgment
with respect to matters of significance.

Executive Assistant
B Exempt

Administrative Exemption:

To qualify for the administrative employee exemption, all of the following tests must be met:

o The employee must be compensated on a salary at a rate not less than $684 per week;

o The employee’s primary duty must be the performance of office or non-manual work directly
related to the management or general business operations of the employer or the employer’s
customers; and

o The employee’s primary duty includes the exercise of discretion and independent judgment
with respect to matters of significance.

Administrative Assistant
B Non-Exempt

Appears routine clerical and task-oriented job description not meeting exemption requirements.

Recommendations — Audit Area 3

1. The District should consider conducting a thorough review of job descriptions to ensure
they are current and up to date as far as duties performed and the knowledge, skills and
abilities (KSA’s) required.

2. Beyond classifying exempt and non-exempt personnel, the District may also want to

review current practices of defining work week versus work period to take advantage of
the 7(k) exemption, if you are not already doing so.
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Section 7(k) of the FLSA provides that employees engaged in fire protection or law
enforcement may be paid overtime on a “work period” basis. A “work period” may be from 7
consecutive days to 28 consecutive days in length. For work periods of at least 7 but less than
28 days, overtime pay is required when the number of hours worked exceeds the number of
hours that bears the same relationship to 212 (fire) or 171 (police) as the number of days in
the work period bears to 28. For example, fire protection personnel are due overtime under
such a plan after 106 hours worked during a 14-day work period, while law enforcement
personnel must receive overtime after 86 hours worked during a 14-day work period.

Audit Area 4: FLSA Review

Background

Overtime pay has been a feature of U.S. law since 1938. Yet compliance with the Fair Labor
Standards Act (FLSA) has been a consistent problem for businesses and government and non-
profit agencies. Many executives simply do not understand, or refuse to recognize, the
requirements of the law. The cost of noncompliance is growing. Class actions and "mass actions"
have become more prevalent, brought by both private law firms and the enforcement division of
the U.S. Department of Labor.

This portion of the audit was conducted interview-style with a focus whether the District has
processes in place and policies documented to minimize the risk of the most common issues
under FLSA. The District does have a “Member Handbook” effective January 1, 2019 and revised
September 10, 2019. Applicable policies will be noted below. However, technical review of the
Handbook is not in scope of this project.

The most common errors made by employers include:

1. Misclassifying Employees in Order to Avoid Paying Overtime

Employers may try to avoid paying overtime by giving an employee a fancy or important
sounding title, such as “manager” or “supervisor,” to try to make the employee fit into
one of the narrow exemptions under the FLSA. However, it is not an employee’s title that
determines whether an employee must be paid overtime; it is the actual job duties that
the employee performs and the pay they receive. If the responsibilities of the employee
do not fall within one of the FLSA exemptions, the employee is entitled to be paid all
overtime wages earned, regardless of his or her title.

2. Not Paying Employees for Mealtime or Breaks

The law typically requires employers to pay their hourly employees for breaks that last
less than twenty (20) minutes. Additionally, although employers are permitted to
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6. On-Call Work

At times, employers require employees to be “on-call” when they are not scheduled to
work, requiring the employee to be available to be called into work at a moment’s notice.
When this occurs, employers often fail to pay the employee for this time. Determining
whether an employee’s on-call time is considered worktime for which compensation is
required depends on the facts involved. The general rule is that if an employee is required
to remain on-call on the employer’s premises or so close that they cannot use the time
effectively for their own purposes, the waiting time is considered hours worked under the
FLSA and is compensable.

7. Working “Off-the-Clock”

Employers sometimes fail to pay employees if the employee arrives to work early and
begins working before the shift begins. This “pre-work” time counts as work time and
must be included as part of the employee’s compensation under the FLSA, provided the
employer knew or should have known that the employee was beginning work early.
Similarly, if an employee performs work after the end of the shift, this “post work” time
must also be compensated.

8. Failure to Properly Record Time Worked and Time Off

Employers have an obligation to ensure time worked is accurately and thoroughly
documented in real time (current work period) for all non-exempt employees.
Additionally, employers that have time off policies, such as vacation, sick leave and
similar, must also ensure time off for both exempt and non-exempt employees is
recorded accurately and documented in the current work period.

1. Misclassifying Employees in Order to Avoid Paying Overtime

e FLSA classification of exempt or non-exempt was addressed in Audit Area 3 above.
The District reported that job descriptions are generally up to date. However, also
reports not having a documented process by which a supervisor and/or an
employee can ask for a review of their job duties and position. While classification
should not be based on a job title, or even a job description (instead it should be
based on actual duties performed), current job descriptions and a process for
evaluation is critical to avoiding classification errors.

e The District’s Member Handbook refers to a “Payroll Procedures Manual.” It is

important that this Procedures Manual is followed and updated regularly and if
procedures change, that it is re-distributed to non-exempt employees, as it states:
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o The Board has adopted a Payroll Procedures Manual for non-exempt line-
employees, which contains detailed rules regarding non-exempt line-
employee work schedules, compensation and payroll procedures. All non-
exempt line-employees must review and comply with the Payroll
Procedures Manual.

e The District has a policy on Overtime Pay for Non-Exempt Employees (Section
5.F.2) that spells out how overtime pay is calculated. It is important to make sure
that the payroll system is consistently applying the correct calculations.

2. Not Paying Employees for Mealtime or Breaks

e District reported that firefighter schedules (working 24x7) eliminate errors in not
paying mealtimes or breaks. Administrative employees (defined in your Member
Handbook) as reported are not docked for breaks and typically take a one-hour
unpaid lunch. If work is performed during the lunch, it was reported that the
employee is paid. There are no automatic deductions for mealtimes in the
timekeeping system.

e We were not able to locate a specific policy or procedure on mealtimes or breaks.
While not required, it can be helpful for clear communication to employees.

3. Refusing to Pay Overtime If Not Approved in Advance

e The District reported that they do not have a specific policy addressing this issue in
writing. Employees are asked to have overtime pre-approved by a supervisor and
often times that relates to meetings outside of the normal firefighter schedule. If
overtime is not pre-approved, District reports that the employee would be paid
anyway, and that corrective action would be taken if the overtime had not been
approved.

4. Allowing Employees To “Waive” Their Right to Overtime

e Approval of overtime is done by the supervisor and supervisors sign a Time
Deviation Form to authorize payment.

e District did not have a policy or any training records to show that supervisors and
employees understand that employees cannot waive their right to overtime. This
can create confusion and inadvertent errors made by a supervisor if supervisors
and employees are not fully informed.

5. Meeting and Training Time

e Meetings and/or training time that occurs outside of the normal workday is
reported by employees on a Time Deviation form for payment and approved by
supervisors.
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e District reported that there may be some training that is done outside of an
employee’s normal workday that is not paid if the employee was not scheduled to
work and did not complete a Time Deviation form. An example was provided of a
recent 3-day training completed in the mountains.

e District reported that normally travel time done during the normal workday to a
meeting or training is paid, while regular commute time is not. The Member
Handbook does address this in Section 6.14.b - Travel While Working or to Attend
A Mandatory Meeting, Conference or Training.

e Section 5.F. in the Member Handbook addresses the following: “Voluntary
participation in an educational program, regardless of whether it is subsidized by
the District or any federal, state, local or agency, is not actual hours worked.” This
should be reviewed to see if it meets FLSA requirements, as spelled out later in the
handbook under Section 6.B.13 - Compensation for Attending Training,
Conferences and Meetings. It would be advisable to define “educational program”
as opposed to “training, conferences and meetings.”

6. On-Call Work

e District reported that the only on-call employees are the Chief and Division Chief,
which are exempt and not impacted in pay by on-call time.

7. Working “Off-the-Clock”

e District reported that they do not have any positions in which employees are
required to arrive to work early to engage in “pre-work” activities, such as
changing into a uniform, or preparing for the work day, in which they are not paid,
and thus are working off the clock.

e District reported that they do not have any positions in which employees are
required to stay after the work day ends to engage in “post-work” activities, such
as changing out of a uniform, or securing work materials or resources after the end
of the work day, in which they are not paid and thus are working off the clock.

8. Failure to Properly Record Time Worked and Time Off

e The District prepares and processes payroll in-house using Quick Books. Employees
are paid twice a month and nothing in arrears. Firefighters use a system called
“IAMResponding” to report time worked. Administrative/Office employees use a
paper timesheet to report all time worked. A Time Deviation Form is filled out by
employees using vacation, sick, and personal days, as well as for overtime.

e Section 5 of the Member Handbook addresses Compensation and Work Schedules
which should guide calculation and payment of overtime once time is
recorded/reported.
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e The Member Handbook also has a guideline on Regular Pay Procedures (Section
5.E) that should be regularly reviewed to ensure current practices are in line with
these guidelines and complaint with applicable laws, which can change from time
to time.

e There does not seem to be a solid process for tracking unpaid time in coordination
with the timekeeping record. In a recent situation it was reported that an
employee ran out of paid time off and the time missed (and worked) had to be
tracked using a spreadsheet and not backed up by a Time Deviation Form or the
timekeeping system. This leaves room for error.

e The Member Handbook, “Section 5, B. Work Schedule” outlines normal working
hours for Administrative Employees, Line Employees.

Recommendations — Audit Area 4

1. The District should provide annual training to supervisors (i.e., supervisory basics) on FLSA
topics, such as those addressed in this audit document.

2. This District may want to put in place written policies addressing mealtime and breaks.

3. This District should review and revise if necessary, its current pay and overtime policies
and guidelines as found in the Member Handbook (and referenced above) to ensure that
current payroll processes are consistent with their written policies and guidelines and
comply with laws and regulations.

4. The District should ensure the “Payroll Procedures Manual” is up to date and distributed
to all non-exempt employees.

5. The District should consider putting in place a documented process by which a supervisor
and/or an employee can ask for a review of their job duties, job description and position
classification/grade.

6. The District should take a deeper dive into the adequacy of their current processes used
by employees to report time worked, overtime, paid time off, and unpaid time. Time in
these four categories should be clearly documented by the employee in real-time (current
time period) and approved by a supervisor in a position to know whether the time
reported is accurate. Where different systems are used (both manual and automated)
that feed to payroll, the District should identify any gaps in these systems and correct.
This type of deeper dive into the payroll/timekeeping systems was not in scope. This
recommendation does not mean that any violations were found, and indeed, no violations
were found.
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Human Resources Process Review Team

CPS HR Consulting (“CPS HR”) conducted a Human Resources Process Review of the Elizabeth Fire
Protection District (“EFPD” or “District”). The team members consisted of Karen Rodriguez and
Jackie Frost.

Report of Findings

Background

This report summarizes the results of the Human Resources process review for the Elizabeth Fire
Protection District.

The information included in this report is based on:

B Elizabeth Fire Protection District website

Standard Operating Procedures

2019 Handbook

Organization Chart

District Salary Scale Worksheet with Ranges

Performance Appraisal Form

Responses to advance questions submitted by EFPD

Email correspondence with Sarah Fischer (Human Resources Manager) to understand
processes and learn more about EFPD

Outline of the Review Process

1. On June 12, 2019, CPS HR submitted a proposal to the EFPD for a review of its human
resources processes and best practice recommendations.

2. On August 20, 2019, CPS HR met with the EFPD to discuss the scope of the audit. Draft
Audit questions and the 9 Federal Merit System principles were sent via email.

3. On August 29, 2019, after a follow up meeting with the EFPD, CPS HR emailed final audit
questions to EFPD.

4. On September 3, 2019, EFPD emailed the 2019 Handbook to CPS HR. On September 10,
EFPD emailed the Standard Operating Procedures.

5. On September 13,2019, EFPD emailed responses to some of the advanced questions. On
October 7, 2019, EFPD confirmed there were no more responses as other areas were
covered in the 2019 Handbook.
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6. On October 17, 2019, EFPD provided access to Target Solutions to review the training
offerings

7. On October 23, 2019, EFPD provided a salary scale and information about comparators.

8. On October 25, 2019, the Draft Report of Findings was submitted to EFPD.

9. On November 1, 2019, CPS HR met with EFPD to discuss the Draft Report of Findings.

10. On November 1, 2019, CPS HR submitted a Final Report of Findings to EFPD.

Overview of the Elizabeth Fire Protection District

The Elizabeth Fire Department was established in 1947 after the fire at Jones Motor Company
which threatened the entire east end of town. The department was formed as on all-volunteer
organization made up of community members and business owners utilizing donated equipment
and apparatus to provide fire suppression services to the Elizabeth areal. As the Community grew
and evolved, the demands of the fire department increased, the organization expanded its services
and it was no longer possible to fund the department by donations. Citizens voted to organize a
special district would provide the much-needed funding through property tax revenue. In 1977,
the fire department became a tax based special district called The Elizabeth Fire Protection District
(EFPD). Eventually, the demands surpassed the capabilities of an all-volunteer agency, therefore
paid firefighters and Emergency Medical Technicians were added.

Presently, the department consists of fifty-four (54) career, reserve and volunteer members
providing numerous services to the community including public education, fire prevention, fire
suppression, hazardous materials mitigation, emergency medical services, and numerous public
assists. The average response time is less than seven (7) minutes after receiving the 911 phone
call.?

The EFPD is governed by a five (5) member board who is responsible to the citizens of the district.
“The District is organized in a traditional fire services manner using nationally recognized principles
in span of control. While National Incident Management System (NIMS) and Incident Command
Systems (IC) are used during emergency situations, day to day operations utilize the organizational
structure graphically identified under leadership and organization.”3

Highlights of Major Findings

Based upon the review of the records available, including the EFPD’s Member Handbook, Standard
Operating Procedures, EFPD’s website, responses to questions and other material, the District does

L EFPD Strategic Plan, Executive Summary, Section 1
2 EFPD Website: https://www.elizabethfire.com/about.html
3 EFPD Strategic Plan, Executive Summary, Section 1
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not have sufficient rules or policies in place to comply with the following federal merit system
principles:

e Merit System Principle 3 — Equal Pay

e Merit System Principle 6 — Performance Standards

e Merit System Principle 7 — Education and Training

e Merit System Principle 8 — Favoritism and Political Influence

The District has rules or policies in place that comply with the following merit system principles:
e Merit System Principle 1 — Recruitment and Selection
e Merit System Principle 2 — Fair and Equitable Treatment
e Merit System Principle 4 — High Standards
e Merit System Principle 5 — Efficient and Effective

e Merit System Principle 9 — Whistleblower Protection

Where applicable, CPS HR Consulting has identified areas where the District can make
improvements to its policies related to these principles.
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Merit System Principle 1 - Recruitment and Selection

Recruitment should be from qualified individuals from appropriate sources in an endeavor to
achieve a work force from all segments of society, and selection and advancement should be
determined solely on the basis of relative ability, knowledge and skills, after fair and open
competition which assures that all receive equal opportunity. (5 USC § 2301)

Background

The intent behind the first Merit System Principle sets forth the vision of a workforce that is
representative of the very people who fund the government through their tax dollars and who the
government exists to serve and represents the core value of a merit-based employment model.

The Fire Chief is solely responsible for appointing, hiring, and promoting individuals for all paid,
reserve, and support services member positions below the rank of Fire Chief, and all administrative
positions.>In alignment with Merit Principle 1, the District’s Standard Operating Procedures
(“SOPs”), Section 1000.40 provides for the administrative procedure for the hiring and promotion
process. “It is the District’s practice to hire/promote within the District when it is in the best
interests of the District and its citizens to do so.”® This procedure applies to the general
hiring/promotion process for all new and existing paid fire suppression and emergency medical
services positions below the rank of Fire Chief. The District hires full-time, temporary, and part-
time employees and uses reserve firefighters who receive a stipend and are eligible to attend
training and educational classes and supportive services volunteers, who don’t receive
compensation, but they must possess and maintain required certifications and qualifications.
During the probationary period, supportive services members have the opportunity to
demonstrate and apply the knowledge, skills and abilities that would make them an asset to EFPD.’

Recruitment

Posting for promotional Emergency Services positions are posted on the District bulletin boards
until the day after the final filing date. Typically the posting period is 30 days, unless the District
Board approves a shorter posting period. The posting must include title, location of the job
description, compensation, beginning date upon which applications will be accepted. If there are
less than three candidates from within the District, the internal promotional process may be

4 Merit System Principle 1, https://www.mspb.gov/msp/msp1.htm
5 EFPD Member Handbook, Section 2.K.2

5 EFPD SOP Section 1000.40, Section 1

7 EFPD Member Handbook, Section 8.E.2.
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terminated, and a new hiring process initiated open to applicants from outside the District.2 New
or vacant Firefighter/EMT and Firefighter/Paramedic positions will be posted on EFPD’s website.
The website will provide information to applicants on the application and testing process.

Examination and Selection

Applicants are screened against the minimum qualifications for the job. Examinations are open to
all applicants who meet the minimum requirements. The District uses exam questions from the
State of Colorado and Denver Metro Protocol exams. All ranking criteria is established and
published prior to the testing process. If a candidate passes the physical test, the move on to the
written and exam and the oral board. The written exam and oral board are both weighted as 50%
each of the overall score. Qualified applicants with disabilities may request reasonable
accommodation for and exam at least three (3) working days prior to the exam.® Applicants must
participate in physical agility testing and be placed into a centralized pool of candidates for one (1)
year from the test date or other testing process.

The District creates three (3) eligibility lists; a paramedic list, a firefighter list and an overall list. In
all cases, unless a paramedic is needed to be hired, the overall list is used. The District’s SOPs
include provisions for establishing eligibility lists, removing names from eligibility lists, and
expiration of eligibility lists.1® All candidates are ranked on the list and all hiring decisions are made
using the rule of 3, with the Fire Chief having the final hiring decision.

The state Constitution of Colorado Article VII, Section 15 addresses veteran’s preference points
related to placement on eligible lists. There is no provision for veteran’s preference for applicants
identified in the District’s Member Handbook .

Probationary Periods

A probationary period can be imposed following an initial hire, appointment or promotion, during
which a member is expected to demonstrate his/her ability to perform the duties of the position,
or b) imposed as part of a corrective or disciplinary action, during which a member is expected to
shall serve a probational period of at least one (1) year. The Fire Chief may decide in his/her sole
discretion: 1) the employee has successfully completed the probationary period; 2) the employee
has not completed the probationary period to the Fire Chief’s satisfaction; or 3) to extend the

8 EFPD SOP Section 1000.40, Section 3.C.
° EFPD SOP Section 1000.40, Section 3.D.2.
10 EFPD SOP Section 1000.40, Section 3.D. 1-4
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probationary period for us to an additional six (6) months.!! Employees hired for Support Services
positions will have a minimum of six (6)month probationary period. The Fire Chief may extend the
probationary period up to an additional 180 days. Upon successful completion of the probationary
period, employees will be accepted as a non-probationary District member.!?

Non-Status Appointments

II'

Individuals hired by the Elizabeth Fire Protection District are “at-will” employees, meaning the
employee may terminate the employment relationship without notice at any time and for no
reason; similarly, the District may terminate the employment relationship at any time for no
reason, subject only to the requirements of Federal and State law.'3 Every individual providing
volunteer/reserve services to the District does so for civic, charitable, and/or humanitarian reasons

without promise, expectation, or receipt of compensation for the service.'*

Findings
The District has policies in place for recruiting, examining and hiring employees which meet the

first Merit Principle. The District should consider adding provisions for veteran’s preference to the
Member Handbook to comply with the section in the Colorado Constitution.

11 EFPD SOP Section 1000.40, Section 3.G.2.

12 EFPD Member Handbook, Section 8.E.2.

13 EFPD Website: https://www.elizabethfire.com/employment---volunteer-application.html
14 EFPD Member Handbook, Introduction
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Merit System Principle 2 - Fair and Equitable Treatment

All employees and applicants for employment should receive fair and equitable treatment in all
aspects of personnel management without regard to political affiliation, race, color, religion,
national origin, sex, marital status, age, or handicapping condition, and with proper regard for
their privacy and constitutional rights. (5 USC § 2301)

Background

The intent of the second principle sets forth the vision that government personnel management
be free of unfair treatment and discrimination, where decisions are made solely on legitimate
merit-based considerations. Requiring decision making without regard to race, color, religion,
national origin, sex, marital status, age, or handicapping condition echoes the purpose behind Title
VIl of the Civil Rights Act of 1964 and related laws barring discrimination in employment.

Fair and Equitable Treatment

“The District provides equal employment and service opportunities to all applicants and members
without regard to race, color, religion, creed, national origin, ancestry, gender, sex marital status,
military status, age, disability, pregnancy, sexual preference or orientation, transgender status,
genetic information, or membership or other status in any other group protected by Applicable
Law. This policy applies to all terms and conditions of employment/service, including but not
limited to hiring/appointment, transfer, promotion, demotion, termination, lay-off, leaves of
absence, compensation and training.

Every effort shall be made to ensure that all employment/volunteerism decisions, programs and
personnel actions are administered in conformity with the principle of equal employment
opportunity. You are responsible for supporting these objectives and implementing this policy. You
must assist in promoting a work place environment free of illegal harassment or discrimination. No
member shall be coerced, intimidated, harassed or retaliated against for reporting a violation of
these policies.”!>

The District’'s Member Handbook expressly prohibits any form of harassment or discrimination of
amember based on age, disability pregnancy, sexual preference or orientation, transgender status,
genetic information, or membership or other status in any other group protected by applicable
law. The Handbook also prohibits sexual harassment including creating an intimidating, hostile or
offensive work environment.16

15 EFPD Member Handbook, Section 2.A.
16 EFPD Member Handbook, Section 2.B and C
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The District’s Member Handbook includes a procedure for reporting illegal harassment or
discrimination to which a member may be subjected or observe. Reporting harassment or
discrimination is mandatory and must be reported to the Fire Chief or to the Board President. The
District prohibits retaliation for reporting illegal harassment or discrimination and treats
information concerning complaints as confidentially as practicable under the specific
circumstances.!’

“The District complies with the American with Disabilities and all other applicable laws prohibiting
discrimination in employment/volunteer services against qualified individuals with disabilities. The
District also provides reasonable accommodation for such individuals in accordance with these
laws.”18

Findings

The District meets the federal principle related to the fair and equitable treatment of
employees. Since the District employs less than 100 employees, it is not required to conduct an
EEO-4 Survey or complete an EEO Utilization report.

17 EFPD Member Handbook, Section 2.E.
18 EFPD Member Handbook, Section 2.G.
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Merit System Principle 3 - Equal Pay

Equal pay should be provided for work of equal value, with appropriate consideration of both
national and local rates paid by employers in the private sector, and appropriate incentives and
recognition should be provided for excellence in performance. (5 USC § 2301)

Background

The intent of the third Merit System Principle embodies the vision that maintaining equitable
salaries and rewarding excellent performance will attract and retain the most effective and
efficient workforce through positive employee engagement.?®

Compensation

Current Colorado state law prohibits “any discrimination in the amount or rate of wages or salary
paid or to be paid .... solely on account of sex.”?° This section was amended to expand the language
for protection and to include a prohibition that states:

“(2) An employer shall not: (a) See the wage rate history of a prospective employee or relay on the
wage rate history of a prospective employee to determine a wage rate”?!. This amended language
will take effect on January 1, 2021. A review of the District’s employment application shows that
the District includes a question on wage history. The District will need to ensure the application
form is revised prior to implementation of the new law.

The District does not have a formal policy on salary philosophy or how often wages are reviewed.
The District periodically compares salaries to other similar departments. Comparator agencies
have been Franktown Fire, Elbert Fire, and Larkspur Fire. Finding comparator agencies has been
difficult due to the location and size of the District.

Findings

Without a compensation plan or a policy on how salaries are set, the District does not meet the
federal merit system principle related to equal pay. It is recommended that the District establish
a compensation plan. To ensure best practice, it is recommended that the District establish written
policy formalizing internal relation comparison based on criteria (responsibility, level of decision
making, supervision exercised and received, and minimum qualifications).

1% https://www.mspb.gov/msp/msp3.htm
20 Colorado Senate Bill 19-085, Section 8-5-102
21 Colorado Senate Bill 19-085, Section 8-5-102, (2)(a)
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Merit System Principle 4 - High Standards

All employees should maintain high standards of integrity, conduct, and concern for the public
interest. (5 USC $§ 2301)

Background

The intent of the fourth Merit System Principle is to serve as the foundation for the standards of
ethical conduct for governmental employees. It recognizes that “public service is a public trust and
that employees are obligated to honor that trust by respect for and adherence to the Constitution,
laws, and ethical principles of Government service. In order for an agency to accomplish its
mission, its employees’ conduct must command the respect and confidence of the public.”??

High Standards

The District’'s Member Handbook, Section 4 addresses Member Conduct incorporating policies to
support the integrity and conduct of employees, which include, but are not limited, to: drugs and
alcohol; reasonable searches; District communications; solicitations; use of District apparatus and
personal vehicles; hair and dress code; use of tobacco products; housekeeping; use and care of
District property; conflict of interest; accepting gifts or gratuities; attendance and punctuality;
ethical conduct; use of cell phones; public expressions of opinion; use of social media; public
relations; off-duty activities; visitors; and public records.?®> The District’s Workplace Anti-Violence
policy states: “The District’s goal is to maintain a workplace free from intimidation, threats, and
violence.?* In addition, the District has several SOPs which address member conduct. Members
are responsible for knowing and complying with the District’'s Member Handbook and
demonstrating good judgement at all times.?®

Findings

The District meets the federal principle related to the high standards of employees. The District has
adopted rules and policies to clarify and promote acceptable employee conduct.

22 https://www.mspb.gov/msp/msp4.htm
23 EFPD Member Handbook, Section 4. A -V
24 EFPD Member Handbook, Section 4.M.

25> EFPD Member Handbook, Section 1.C.
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Merit System Principle 5 - Efficiency and Effectiveness

The work force should be used efficiently and effectively. (5 USC § 2301)

Background

The intent of the fifth merit system principle balances employee’s rights to be hired and fired solely
on the basis of abilities vis-a-vis the public’s expectation of a Government that is impartially
administered and flexibly managed.?® Simply put, the public has a right to an efficient and effective
Government which is responsive to their needs as perceived by elected officials and within
budgetary constraints. In instances when Government funding is about to lapse, the public’s
expectations of efficiency and effectiveness triumph over the employee’s expectations of
continued employment.

Reduction in Force

The Fire Chief may terminate employees based on the elimination of positions by providing a
written Notice of Intent, which states the reason(s) for eliminating the position and a date and time
for the employee to meet with the Fire Chief to discuss elimination of the position. As soon as
practicable after the meeting, the Fire Chief will issue a final decision on elimination of the
position.?’

Command Structure

The District is organized in a traditional fire service management using nationally recognized
principles in span of control. While National Incident Management System (NIMS) and Incident
Command System (ICS) are used during emergency situations, day to day operations utilize the
organizational structure identified in the District’s organizational chart.?® In order to ensure the
efficiency of operations, District employees must honor the chain of command shown in the
District’s organization chart. Officers, including those in an acting officer capacity are to be
accorded the respond due their position.?° In addition, the District has several SOPs to ensure
consistent, efficient and effective operations, consistent with the authority granted by the Board
and applicable law.

Findings

The District meets the federal principle related to efficiency and effectiveness.

26 https://www.mspb.gov/msp/msp5.htm
27 EFPD Member Handbook, Section 10.C.
28 EFPD SOP Section 1 — Executive Summary
2 EFDP Member Handbook, Section 3
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Merit System Principle 6 - Perfformance Standards

Employees should be retained on the basis of adequacy of their performance, inadequate
performance should be corrected, and employees should be separated who cannot or will not
improve their performance to meet required standards. (5 USC § 2301)

Background

The intent of the sixth merit system principle is to create a civil service that is worthy of the public
and its confidence: One in which hiring, promotion, and pay are truly based on merit and one in
which those who cannot or will not perform their jobs can be removed. In order to reduce in grade
or remove an employee, an agency must have: “(1) Set up an approved performance appraisal
system; (2) timely communicated the written performance standards and “critical elements” of an
employee's position to the employee; (3) warned the employee of inadequacies in “critical
elements” during the appraisal period; and (4) counseled the employee and afforded a reasonable
opportunity for improvement after proper notice.”3°

Evaluation of Performance

The District does not have a formal policy on performance evaluations or appraisals, although staff
reported that appraisals are done on an annual basis and that all evaluations have been completed
for the year.

The Annual Performance Appraisal form is used for all employees and assesses eleven (11)
performance competencies: quality work, innovation, job knowledge, communication,
interpersonal skills, conflict resolution, teamwork, ethics, initiative, mentorship, and crew
readiness. The appraisal form defines each of these competencies in more detail. The District
utilizes a five (5)point rating scale, with ratings of 1 - Failing, 2 — Below Expectations, 3 - Meets
Expectations, 4 - Exceeds Expectations, and 5 - Exceptional.

The appraisal instructions ask the supervisor to “describe the employee’s contributions in each of
the performance categories.... It is imperative that you illustrate specific, detailed examples since
the last performance evaluation. Ratings must support and be substantiated by narrative
comments.”3?  Additionally, there is an overall appraisal score which is the numerical average of
all eleven (11) competency categories.

30 https://www.mspb.gov/msp/msp6.htm
31 Firefighter Performance Appraisal form — pg.1
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Discipline and Separation
Corrective Action and Discipline

The District has a discipline policy but does not have a progressive or step-discipline policy. As at-
will employees, members may leave at any time, or the District may terminate members at any
time, without cause, subject only to the requirements of applicable law.3?

Discipline may be imposed for violating any District Rules, including but not limited to, violating
policies, Handbook rules, SOPs, or applicable laws; unsatisfactory of deficient performance or
duties, or misconduct.3® The supervisor determines the appropriate corrective action or discipline
to be recommended based on the specific facts and circumstances of the case, considering prior
work performance and prior corrective action or discipline. While corrective action is not a
disciplinary action, it can form the basis for a disciplinary action.

Types of corrective actions that can be imposed include the following: Oral Corrective Action;
Written Corrective Action; Corrective Action Requirement including, but not limited to, prohibiting
the member from engaging in the misconduct again, probation and/or an action plan.3*

Types of disciplinary actions that can be imposed include the following: probation; action plan;
suspension; suspension without pay; fine; leave reduction; demotion; or termination.3> In order to
comply with the FLSA salary basis requirement, limitations are identified in the District’'s Member
Handbook that apply to disciplinary actions against FLSA exempt employees.

Dispute Resolution

The District’s dispute resolution procedures “do not apply to any aspect of any corrective action,
disciplinary action or termination of employment/services, or any personnel decision relating to
payroll, appointment, hiring, promotion, or performance reviews, or any action a member
perceives as illegal discrimination, harassment or retaliation. Such matters should be addressed in
accordance with the policies and procedures, if available, outlined in the relevant portions”3¢ of
the District’s Member Handbook. The dispute resolution policy requires a member to first address
the supervisor or other member involved in the dispute in order to resolve the dispute directly. If
this attempt is not successful, the dispute resolution procedures should be followed. The first

32 EFPD Member Handbook, Section 10.A.1.
33 EFPD Member Handbook, Section 10.A.3.
34 EFPD Member Handbook, Section 9.B.3.
35 EFPD Member Handbook, Section 10.B.1.
36 EFPD Member Handbook, Section 11.A.
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step of this procedure is to submit the dispute in writing to the Fire Chief. If the Fire Chief is
involved in the dispute, the written dispute is submitted to the Board President.3’

If the dispute is submitted to the Fire Chief, the Fire Chief may investigate as deemed appropriate
under the circumstances and issue a written decision. The Fire Chief’s decision is the final decision
on the dispute and cannot be appealed to the Board. If the dispute is submitted to the Board
President, the Board can take whatever action is deems appropriate given the circumstances. The
Board decision is final; and it cannot be appealed.

Findings

The District does not meet the federal merit system principle pertaining to performance standards
because there is no formal policy on employee appraisal, even though standardized performance
evaluations are utilized. While the District reported all appraisals were up to date, there was no
documentation of the completed appraisals. It is recommended that the District document their
policy on employee performance appraisal, including timeframes, responsibility, and training
requirements. A formal performance appraisal schedule and tracking document should be
developed to ensure performance appraisals are being completed timely.

The District does have a formal policy on discipline, which meets the federal merit system principle
related to discipline and separation. Additionally, it is recommended that the District maintain
documentation on discipline. This will enable the District to identify any employee issues and track
patterns that may develop.

37 EFPD Member Handbook, Section 11.C
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Merit System Principle 7 - Education and Training

Employees should be provided effective education and training in cases in which such education
and training would result in better organizational and individual performance. (5 USC § 2301)

Background

The intent of the seventh merit system principle is “to ensure that employees receive the training
they need to perform their jobs; that training plans are integrated into organizations’ overall
strategic plans; and that funds are available to accomplish necessary training. As jobs evolve,
agencies should invest in the training necessary to assure their employees possess the skills to
adapt and excel—even, and perhaps especially, in hard budgetary times.”3?

Education and Training

The District’s website states the following: “The EFPD conducts training as though it were a true
incident. Members receive training in specialized areas such as ice rescue, mass casualty events,
and general firefighting and medical techniques. Members of the EFPD are provided over 3,000
training hours per year. Our volunteers are crucial to the district’s response and are required to
obtain and maintain State of Colorado Certificates in Firefighting, Hazmat, and Emergency Medical.
They are required to attend regular monthly trainings, meetings, and a percentage of calls in order
to remain a member in good standing. ” *°

The District’'s Member Handbook describes training requirements for the Reserve Firefighter
program and the Supportive Services program. Reserve firefighters are required to complete 36
hours of training each year. Formalized training opportunities will be scheduled monthly.4°
Depending on the job description, support services position may require training each calendar
year in order to continue to participate in the Support Services Program.*

The District identifies procedures for educational and training assistance and expense
reimbursement and allowances. The time spent in a mandatory meeting, conference or training is
treated as actual hours worked and compensated.*?> The District uses its SOPs and Target Solutions
for training on job performance requirements and District policies. Target Solutions is a training
platform which offers online training covering a variety of topics, including job performance
requirements and management/supervisor training. However, there is no formal training policy.

38 https://www.mspb.gov/msp/msp7.htm

39 EFPD website: https://www.elizabethfire.com/about.html
40 EFPD Member Handbook, Section 7.D.9.

“1 EFPD Member Handbook, Section 8.E.6.

42 EFPD Member Handbook, Section 6.B.11.
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The District reported that all members received sexual harassment training in April 2019, but there
is no documentation on attendance. The District does not track training related to supervision and
developing employees. The District was not able to provide any documentation on training
provided during the last year.

Findings

The District does not meet the federal merit system principle related to education and training.
Best practice requires a method to document all training and establish a schedule for required
attendance for anti-discrimination and sexual harassment prevention training approximately every
two (2) or three (3) years.

It is recommended that the District identify standardized mandatory trainings for employees
serving as a supervisor and/or manager. Requiring attendance at this type of training provides the
supervisor with basic supervision knowledge and training on strategies to mentor employees,
improve performance and productivity, conduct performance appraisals, and identify and assist
employees in addressing unacceptable performance.
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Merit Principle 8 - Favoritism and Political Influence

Employees should be protected against arbitrary action, personal favoritism or coercion for
partisan political purposes and prohibited from using their official authority or influence for the
purpose of interfering with or affecting the result of an election or a nomination for election.
(5 USC § 2301)

Background

The intent of the eighth federal merit system principle is protect civil servants from the impulses
of the patronage or spoils system, under which political appointees would coerce the political
support of rank-and-file employees in exchange for continued employment and to prevent civil
servants from using their authority or office to influence nominations and elections.*3

Favoritism and Polifical Influence

The Di